United States Court of Appeals, Eleventh Crcuit.
No. 96-2167.

Ahnmet AKTEPE, as personal representative of the estate of his
son, Serkan Aktepe, deceased, Celal Kilinc, as personal
representative of the estate of his son Mustafa Kilinc, deceased,
Kari m Asl an, Tayfun Bal kan, Fahrettin Bal kir, Mehnet Basal, Meftun
Dirman, Necati Erol, Murat Gunes, Nizanettin Guz, Fazli Kesgun, et
al., Plaintiffs-Appellants,

V.
USA, Def endant - Appel | ee.
Feb. 20, 1997.
Appeal from the United States District Court for the Mddle
District of Florida. (No. 94-946-Cl V-J-20), Harvey E. Schl esi nger,
Judge.

Before COX and BLACK, GCircuit Judges, and FAY, Senior GCrcuit
Judge.

BLACK, Gircuit Judge:

Approxi mately 300 Turkish Navy sailors appeal the district
court's order granting summary judgment in favor of the United
States on their clains for death and personal injury suffered when
two mssiles fired fromthe USS SARATOGA (Saratoga) struck their
vessel during North Atlantic Treaty Organization (NATO training
exer ci ses. As this case presents a nonjusticiable political
question, we affirmthe district court's grant of sunmary judgnent.

| . BACKGROUND

The underlying facts are uncontested. During the fall of
1992, the United States, Turkey, and several other NATO nenbers
participated in "Exercise D splay Determ nation 1992," a conbi ned
forces naval exercise under the overall command of Admral J.M
Boorda of the United States Navy. The forces of participating

nati ons were assigned to either of two nultinational teans. Vice



Admral T. Joseph Lopez of the United States Navy |ed the "Brown
Forces,” which included the United States aircraft carrier
Sar at oga. The opposing "G een Forces,"” including the Turkish
Destroyer TCG MJAVENET (Miavenet), were under the direct control of
Adm ral Kroon of the Netherl ands.

During the "enhanced tactical" phase of the training
exerci ses, the Brown Forces were to attenpt an anphi bi ous | andi ng
at Saros Bay, Turkey against the resistance offered by the Geen
Forces. Admiral Boorda ordered the units conprising each force to
actively seek and "destroy" each other. Both task force comuanders
had full authority to engage the eneny when and where they deened
appropriate and to use all warfare assets at their disposal to
achieve victory. Needless to say, all confrontati ons were i ntended
to be sinulated attacks.

On Cctober 1, 1992, the Conbat Direction Center O ficer aboard
the Saratoga decided to launch a sinmulated attack on nearby
opposition forces utilizing the Sea Sparrow m ssile system After
securing the approval of the Saratoga's Conmandi ng O ficer and the
Battle Goup Commander, the Conbat Drection Center Oficer
i npl emented the sinulated assault plan. Wthout providing prior
notice, officers on the Saratoga woke the enlisted Sea Sparrow
mssile team and directed them to conduct the sinulated attack
Certain nmenbers of the mssile firing teamwere not told that the
exercise was a drill, rather than an actual event.

As the drill progressed, the mssile system operator used
| anguage to indicate he was preparing to fire a live mssile, but

due to the absence of standard term nology, the responsible



officers failed to appreciate the significance of the terns used
and the requests nmade. Specifically, the Target Acquisition System
operator issued the command "armand tune,"” term nol ogy the consol e
operators wunderstood to require armng of the mssiles in
preparation for actual firing. The officers supervising the drill
did not realize that "armand tune" signified alive firing. As a
result, the Saratoga inadvertently fired two live Sea Sparrow
mssiles at the Miavenet. Both mssiles struck the Miavenet,
resulting in several deaths and nunmerous injuries.

On Septenber 29, 1994, sone of the Turkish Navy sailors
serving aboard the Miavenet instituted this action by suing the
United States under the Public Vessels Act, 46 U.S. C App. 88 781-
790, and the Death on the Hi gh Seas Act, 46 U. S.C App. 88 761-768.
The present action enconpasses 2 wongful death clainms and 299
personal injury clains arising out of the inadvertent mssile
firing. On Septenber 22, 1995, the United States filed a notion
for summary judgnent, contending that this case presents a
nonj ustici abl e political question. The district court granted the
motion by order issued January 2, 1996.* On appeal, Appellants
contend that the district court erred by dismssing its clains
under the political question doctrine.

['1. ANALYSI S

The justiciability of a controversy depends not upon the

'Al though the district court declined to reach the issue,
the order granting summary judgnment al so suggested that di sm ssal
probably woul d have been required under Feres v. United States,
340 U.S. 135, 71 S.C&t. 153, 95 L.Ed. 152 (1950). As we concl ude
that this case presents a nonjusticiable political question, we
decline to address the applicability of Feres doctrine.



exi stence of a federal statute, but wupon whether judicial
resolution of that controversy would be consonant wth the
separation of powers principles enbodied in the Constitution. See
D ckson v. Ford, 521 F.2d 234, 235 (5th Cr.), cert. denied, 424
US 954, 96 S.C. 1428, 47 L.Ed.2d 360 (1975). Separ ation of
powers is a doctrine to which the courts nust adhere even in the
absence of an explicit statutory command. Tiffany v. United
States, 931 F.2d 271, 276 (4th Cr.1991), cert. denied, 502 U.S.
1030, 112 S.Ct. 867, 116 L.Ed.2d 773 (1992). Restrictions derived
fromthe separati on of powers doctrine prevent the judicial branch
from deciding "political questions," controversies that revolve
around policy choices and value determ nations constitutionally
commtted for resolution to the | egislative or executive branches.
Japan Whaling Ass'n v. Anmerican Cetacean Soc., 478 U. S. 221, 230,
106 S. Ct. 2860, 2866, 92 L.Ed.2d 166 (1986); Abebe-Jira v. Negewo,
72 F.3d 844, 848 (11th Gr.), cert. denied, --- US ----, 117
S.Ct. 96, 136 L.Ed.2d 51 (1996).
In Baker v. Carr, 369 U S. 186, 217, 82 S.C. 691, 710, 7
L. Ed. 2d 663 (1962), the Suprene Court identified six hallmarks of
political questions, any one of which may carry a controversy
beyond j usti ci abl e bounds:
[1] a textually denonstrabl e constitutional conmtnent of the
issue to a coordinate political departnent; [2] a lack of
judicially di scoverabl e and manageabl e st andards for resol vi ng
it; [3] the inpossibility of deciding without an initia
policy determnation of a kind clearly for nonjudicial

discretion; [4] the inpossibility of a court's undertaking
i ndependent resol ution without expressing | ack of the respect

due coordi nate branches of governnment; [5] an unusual need
for unquestioning adherence to a political decision already
made; or [6] the potentiality of enbarrassnent from

mul tifarious pronouncenments by various departments on one
questi on.



For invocation of the political question doctrine to be
appropriate, at | east one of these characteristics nust be evident.
ld. at 217, 82 S.Ct. at 710.

Foreign policy and mlitary affairs figure prom nently anong
the areas in which the political question doctrine has been
i npl i cat ed. The Suprenme Court has declared that "[n]atters
intimately related to foreign policy and national security are
rarely proper subjects for judicial intervention.” Haig v. Agee,
453 U. S. 280, 292, 101 S.C. 2766, 2774, 69 L.Ed.2d 640 (1981).
The Constitution conmts the conduct of foreign affairs to the
executive and |egislative branches of government. See, e.g.,
Cetjen v. Central Leather Co., 246 U S. 297, 302, 38 S.C. 309,
311, 62 L.Ed. 726 (1918); Dickson, 521 F.2d at 236. At the sane
time, it is error to suppose that every case or controversy which
touches foreign relations |ies beyond judicial cognizance. Baker,
369 U.S. at 211, 82 S.C. at 707. Utimtely, whether a foreign
relations controversy lies beyond judicial cognizance requires
"di scrimnating anal ysis of the particul ar question posed, interns
of the history of its managenent by the political branches, of its
susceptibility to judicial handling in light of its nature and
posture in the specific case, and the possible consequences of
judicial action.” 1d.

In arelated manner, the political branches of governnent are
accorded a particularly high degree of deference in the area of
mlitary affairs. Onens v. Brown, 455 F.Supp. 291, 299
(D.D.C. 1978). The Constitution enphatically confers authority over

the mlitary upon the executive and |egislative branches of



government. U.S. Const. art. I, 8 8, cls. 11-16 (granting Congress
the power to declare war and to provide for, organize, arm
mai ntain, and govern the mlitary); UusS. Const. art. 1l, § 2
(providing the President shall be the Commander-in-Chief of the
armed forces); see also United States v. Stanley, 483 U S. 669,
682, 107 S.Ct. 3054, 3063, 97 L.Ed.2d 550 (1987) (noting the
i nsistence with which the Constitution granted authority over the
Arny, Navy, and mlitia to the political branches). The Suprene
Court has generally declined to reach the nerits of cases requiring
review of mlitary decisions, particularly when those cases
chal  enged the institutional functioning of the mlitary in areas
such as personnel, discipline, and training. See, e.g., Chappel
v. Wallace, 462 U S. 296, 304, 103 S.Ct. 2362, 2368, 76 L.Ed.2d 586
(1983) (concluding that wunique disciplinary structure of the
mlitary establishnment precluded enlisted mlitary personnel from
seeking to recover from their superior officers for alleged
constitutional violations); Glligan v. Mrgan, 413 U.S. 1, 5-13,
93 S.Ct. 2440, 2443-47, 37 L.Ed.2d 407 (1973) (refusing to revi ew
and assert continuing regulatory control over the training of the
OChio National Guard); Oloff v. WIIloughby, 345 U S. 83, 90-92, 73
S.Ct. 534, 538-39, 97 L.Ed. 842 (1953) (holding that comm ssioni ng
of officers in the Army was a nmatter of discretion within the
provi nce of the President).

As with many cases that directly inplicate foreign rel ations
and mlitary affairs, the instant controversy raises a
nonj ustici abl e political question. This suit exhibits nost, if not

all, of the indicia of political questions identified by the



Suprene Court in Baker v. Carr. First, the Constitution commts
the issues raised by this action to the political branches of
government. The underlying events involve two nations engaged in
a NATO training exercise. The relationship between the United
States and its allies, |ike the broader question of which nations
we nunber anmong our allies, is a matter of foreign policy. As
courts are unschooled in "the delicacies of diplomatic negotiation
[and] the inevitable bargaining for the best solution of an
international conflict,” the Constitution entrusts resolution of
sensitive foreign policy issues to the political branches of
gover nnment . See Smith v. Reagan, 844 F.2d 195, 199 (4th Cir.)
(quoting Holtzman v. Schlesinger, 484 F.2d 1307, 1312 (2d
Cir.1973), cert. denied, 416 U S. 936, 94 S.C. 1935, 40 L.Ed. 2d
286 (1974)), cert. denied, 488 U.S. 954, 109 S. Ct. 390, 102 L. Ed. 2d
379 (1988). Simlarly, the Constitution reserves to the
| egi sl ative and executive branches responsibility for devel opi ng
mlitary training procedures that wll ensure the conbat
ef fectiveness of our fighting forces. See Glligan, 413 U S. at 5-
13, 93 S. . at 2443-47; Nation Magazine v. United States Dep't of
Def ense, 762 F.Supp. 1558, 1567 (S.D.N.Y.1991).

Second, no judicially discoverable and manageabl e standards
exi st for resolving the questions raised by this suit. In order to
det erm ne whet her the Navy conducted the missile firing drill in a
negl i gent manner, a court would have to determ ne how a reasonabl e
mlitary force would have conducted the drill. As the Suprene
Court noted in a related context, "it is difficult to conceive of

an area of governmental activity in which the courts have |ess



conpet ence. " Glligan, 413 U S. at 10, 93 S. Q. at 2446.
Decisions relative to training result from a conplex, subtle
bal anci ng of many technical and mlitary considerations, including
the trade-of f between safety and greater conbat effectiveness. See
Boyle v. United Technol ogies Corp., 487 U S. 500, 511, 108 S.Ct
2510, 2518, 101 L.Ed.2d 442 (1988). Courts will often be w thout
know edge of the facts or standards necessary to assess the w sdom
of the bal ance struck. Rappenecker v. United States, 509 F. Supp.
1024, 1029 (N.D.Cal.1980). More particularly, courts |ack
standards wi th which to assess whet her reasonabl e care was taken to
achieve mlitary objectives while mnimzing injury and |oss of
life. See DaCosta v. Laird, 471 F.2d 1146, 1155 (2d Cr.1973);
Rappenecker, 509 F. Supp. at 1030.

Third, resolving this case inevitably would require that
courts mmke initial policy decisions of a kind appropriately
reserved for mlitary discretion. For exanple, a court could not
conclude that the Navy behaved negligently when it declined to
advi se each nmenber of the Sea Sparrow mssile teamthat the firing
was a drill without rendering a policy determ nation regarding the
necessity of sinmulating actual battle conditions. Tr ai ned
prof essional s, subject to the day-to-day control of the responsible
civilian authorities, necessarily nust make conparative judgnents
on the nerits as to evolving nmethods of training, equipping, and
controlling mlitary forces with respect to their duties under the
Constitution. Glligan, 413 U S at 8, 93 S.C. at 2444-45. It
woul d be inappropriate for a district court to undertake this

responsibility in the wunlikely event that it possessed the



requi site technical conpetence to do so. Id. at 8 93 S.C. at
2445,

Fourth, adjudicating this case woul d express a | ack of respect
for the political branches of governnent by subjecting their
di scretionary mlitary and foreign policy decisions to judicia
scrutiny, notwithstanding the judiciary's relative lack of
expertise in these areas. The interjection of tort law into the
realms of foreign policy and mlitary affairs would effectively
permt judicial reappraisal of judgnents the Constitution has
conmtted to the other branches. Tiffany, 931 F.2d at 278.

Appel |l ants' effort to cast their suit as a conmon negligence
action directed at lower-level mlitary operatives i s unconvi nci ng.
The al | egati ons of the conpl aint | aunch a far nore sweepi ng assaul t
on the Navy's practices than Appell ants acknow edge. The conpl ai nt
al | eges negligence relating to Navy comrunication, training, and
drill procedures. Moreover, even if the conplaint actually
targeted only operational |evel personnel, that fact would not
elimnate the justiciability problem The court would still have
to deci de how t he weapon system operator should have behaved. In
t he present context, such aninquiry mght require the judiciary to
determ ne whet her nenbers of the Sea Sparrow missile team should
have demanded confirmati on of their superior's apparent instruction
to fire a live mssile. Such judicial intrusion into mlitary
practices would inpair the discipline that the courts have
recogni zed as indi spensable to mlitary effectiveness. See, e.g.,
Chappel |, 462 U S. at 300, 103 S.Ct. at 2365-66 (noting that "the

habit of immedi ate conpliance with mlitary procedures and orders



must be virtually reflex with no tine for debate or reflection").
[ 11. CONCLUSI ON
Thi s case presents a nonjusticiable political question because
it wuld require a court to interject itself into mlitary
deci si onmaki ng and foreign policy, areas the Constitution has
commtted to coordi nate branches of governnent.

AFFI RVED.



